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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

[41  CFR  Parts  60-1,  60-2,  60-30] 

COMPLIANCE  RESPONSIBILITY  FOR  EQUAL 
EMPLOYMENT  OPPORTUNITY 

Proposed  Rule 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 

ACTION:  Proposed  Amendment  of 
Parts  60-1,  60-2,  and  60-30.  • 

SUMMARY:  Section  201  of  Executive 
Order  11246,  as  amended  (30  FR 
12319;  amended  at  32  FR  14303  and  43 
FR  46501),  provides  that  the  Secretary 
of  Labor  shall  adopt  such  rules,  regu¬ 
lations  and  orders  as  he  deems  neces¬ 
sary  and  appropriate  to  achieve  the 
purposes  of  the  Order.  The  Depart¬ 
ment  of  Labor  proposes  changes  and 
additions  to  three  parts  of  its  current 
regulations.  This  proposal  would  clari¬ 
fy  requirements  concerning  concilia¬ 
tion  agreements.  Also,  an  amendment 
is  proposed  to  add  a  requirement  that 
contractors  file  an  annual  Affirmative 
Action  Program  summary.  Finally, 
new  sections  to  the  rules  of  practice 
are  proposed  to  add  an  expedited 
hearing  procedure. 

DATES:  Comments  are  invited  from 
the  public  until  April  19,  1979. 

ADDRESSES:  Comments  should  be 
sent  to  Edward  E.  Mitchell,  Director, 
Division  of  Program  Policy,  Room  C- 
3324,  Office  of  Federal  Contract  Com¬ 
pliance  Programs,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Edward  E.  Mitchell,  Director,  Divi¬ 
sion  of  Program  Policy,  Room  C- 
3324,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C. 
20210,  telephone  (202)  523-9426. 

SUPPLEMENTARY  INFORMATION: 
The  Department  of  Labor  for  some 
time  has  been  conducting  a  compre¬ 
hensive  review  of  its  regulations  in  41 
CFR  Chapter  60.  Extensive  revisions 
are  projected  to  be  published  for  com¬ 
ment  during  the  first  calendar  quarter 
of  1979.  Nonetheless,  several  changes 
to  the  current  regulations  are  being 
proposed  at  this  time  to  address  what 
the  Department  considers  to  be  urgent 
needs  and  to  clarify  existing  practices. 

Previously  issued  regulations  fre¬ 
quently  reference  “Violations  of  the 
Order,  equal  opportunity  clause,  the 
regulations  in  this  chapter,  or  of  appli¬ 
cable  construction  industry  equal  em¬ 
ployment  opportunity  requirements,” 
or  some  variation  of  the  above  termi- 
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nology.  See,  for  example,  41  CFR  60- 
1.26(a)  and  41  CFR  60-30.5(b).  The 
regulations  proposed  today  refer  only 
to  violations  of  the  equal  opportunity 
clause.  This  abbreviated  phraseology 
does  not  constitute  any  change  in  the 
contractor’s  obligations,  because  the 
equal  opportunity  clause  requires,  on 
its  face,  compliance  with  the  Execu¬ 
tive  Order  and  with  the  “rules,  regula¬ 
tions,  and  relevant  orders  of  the  Secre- 
tay  of  Labor.”  See  Section  202(4)  of 
Executive  Order  11246,  as  amended,  41 
CFR  60-1.4(a)(4),  and  41  CFR  60- 
1.4(b)' 4).  Therefore,  a  violation  of  the 
Executive  Order  or  of  any  rule,  regula¬ 
tion  or  order  of  the  Secretary  of  Labor 
would  automatically  be  a  violation  of 
the  equal  opportunity  clause. 

This  proposed  change  is  made  in  the 
spirit  of  Executive  Order  12044  (43  FR 
12661,  March  24,  1978),  in  which  the 
President  directed  that  regulations  be 
"written  in  plain  English”  and  that 
they  be  “as  simple  and  clear  as  possi¬ 
ble”.  The  proposed  wording  eliminates 
unnecessary  verbiage  without  making 
any  change  in  Executive  Order  re¬ 
quirements. 

Summary  or  Proposed  Changes  to  41 
CFR  Part  60-1 

No  substantive  changes  of  Part  60-1 
are  proposed.  However,  existing  re¬ 
quirements  regarding  conciliation 
agreements,  the  types  of  relief  conci¬ 
liation  agreements  must  contain,  and 
the  consequences  for  not  complying 
with  a  conciliation  agreement  are 
clarified. 

Section  60-1.33  would  codify  existing 
OFCCP  policy  and  practice  regarding 
the  use  of  conciliation  agreements  to 
resolve  Executive  Order  deficiencies 
and/or  violations. 

Section  60-1.34  would  codify  existing 
OFCCP  policy  and  practice  regarding 
the  procedure  to  be  followed  when  a 
violation  of  a  conciliation  agreement  is 
alleged.  When  a  violation  is  alleged, 
the  contractor  receives  a  15-day  writ¬ 
ten  notification,  during  which  time  it 
has  the  opportunity  to  show  that  it  is 
not  in  violation.  The  only  exception  to 
this  15-day  period  is  where  irreparable 
injury  might  result  from  inaction. 

Summary  of  Proposed  Changes  to  41 
CFR  Part  60-2 

Section  60-2.14  proposes  a  new  re¬ 
quirement  under  which  contractors 
would  prepare  a  brief  summary  of 
their  affirmative  action  programs  and 
the  results  being  achieved  under  those 
programs.  The  AAP  summary  would 
be  submitted  to  the  OFCCP  annually. 
The  summarized  submission  would 
permit  OFCCP  to  establish  a  priority 
compliance  review  selection  system 
and  to  avoid  scheduling  reviews  of  con¬ 
tractors  who  ostensibly  are  complying 
with  their  affirmative  action  obliga¬ 
tions  with  no  assistance  required  from 


the  Government.  The  submission 
would  also  permit  OFCCP  to  develop  a 
compliance  information  system  which 
will  allow  it  and  the  public  to  measure 
the  success  of  the  Federal  contract 
compliance  program  in  terms  of  the 
number  and  character  of  new  opportu¬ 
nities  achieved  for  protected  groups. 
Present  §60-2.14,  captioned  “Compli¬ 
ance  status,”  would  be  renumbered 
§60-2.15. 

Summary  of  Proposed  Changes  to  41 
CFR  Part  60-30 

The  proposal  would  add  a  series  of 
regulations  at  the  end  of  Part  60-30  to 
govern  "Expedited  Hearing  Proce¬ 
dures”  which  may  be  used  in  situa¬ 
tions  such  as  the  following:  Violation 
of  a  conciliation  agreement;  failure  to 
adopt  and  implement  an  acceptance 
affirmative  action  program;  failure  of 
a  contractor  to  admit  to  coverage 
under  the  Executive  Order;  failure  of 
a  contractor  to  supply  records  or  other 
information  as  required  by  the  Execu¬ 
tive  Order  or  its  implementing  rules, 
regulations,  and  orders;  or  refusal  of  a 
contractor  or  prospective  contractor  to 
allow  an  on-site* compl iance  review  to 
be  conducted. 

'  Ordinarily,  rules  of  practice,  because 
they  address  procedural  matters,  are 
not  published  for  comment.  However, 
it  is  the  policy  of  the  Department  of 
Labor,  whenever  practicable,  to  afford 
the  public  an  opportunity  to  partici¬ 
pate  in  the  rulemaking  process.  There¬ 
fore,  the  Department  invites  the 
public  to  comment  on  the  proposed 
changes  in  Part  60-30  as  well  as  the 
other  proposals. 

Accordingly,  41  CFR  Chapter  60  is 
proposed  to  be  amended  as  set  forth 
below. 

Signed  at  Washington,  D.C.  this 
14th  day  of  March,  1979. 

Ray  Marshall, 
Secretary  of  Labor. 

Donald  Elisburg, 

Assistant  Secretary,  Employment 
Standards  Administration. 

Weldon  J.  Roucean, 
Director,  Office  of  Federal 
Contract  Compliance  Programs. 

1.  Part  60-1  is  amended  by  adding  a 
new  §  60-1.33  to  read  as  follows: 

§  60-1.33  Conciliation  agreementR. 

(a)  If  a  compliance  review,  com¬ 
plaint,  investigation  or  other  review  by 
OFCCP  or  its  representative  indicates 
a  material  violation  of  the  equal  op¬ 
portunity  clause,  and  (1)  if  the  con¬ 
tractor,  subcontractor  or  bidder  is  will¬ 
ing  to  correct  the  violations  and/or  de¬ 
ficiencies,  and  (2)  if  OFCCP  or  its  rep¬ 
resentative  determines  that  settlement 
(rather  than  formal  enforcement)  is 
appropriate,  a  written  agreement  shall 
be  required.  The  agreement  shall  pro- 
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vide  for  such  remedial  action  as  may 
be  necessary  to  correct  the  violations 
and/or  deficiencies  noted,  including, 
where  appropriate  (but  not  necessarily 
limited  to),  remedies  such  as  back  pay 
and  retroactive  seniority. 

(b)  The  term  “conciliation  agree¬ 
ment”  does  not  include  “letters  of 
commitment”  which  are  appropriate 
for  resolving  minor  technical  deficien¬ 
cies. 

2.  Part  60-1  is  further  amended  by 
adding  a  new  section  60-1.34  to  read  as 
follows: 

§60-1.34  Violation  of  a  conciliation 
agreement  or  letter  of  commitment. 

(a)  When  OPCCP  or  its  representa¬ 
tives  alleges  that  a  conciliation  agree¬ 
ment  has  been  violated,  the  following 
procedures  are  applicable: 

(1)  The  OFCCP  shall  send  written 
notice  to  the  contractor  setting  forth 
the  violations  alleged  and  summariz¬ 
ing  the  supporting  evidence.  The  con¬ 
tractor  shall  have  15  days  from  receipt 
of  the  notice  to  respond,  except  In 
those  cases  in  which  the  OPCCP  al¬ 
leges  that  such  a  delay  would  result  in 
irreparable  injury  to  the  employment 
rights  of  affected  employees  or  appli¬ 
cants. 

(2)  During  the  15-day  period  the 
contractor  may  demonstrate  in  writing 
that  it  has  not  violated  its  commit¬ 
ments. 

(3)  If  the  contractor  is  unable  to 
demonstrate  that  it  has  not  violated 
its  commitments,  or  if  the  OPCCP  has 
alleged  irreparable  injury,  the  OPCCP 
may  initiate  enforcement  proceedings 
immediately  without  issuing  a  show 
cause  notice  or  proceeding  through 
any  other  requirement  contained  in 
this  Chapter. 

(b)  When  OPCCP  determines  that 
the  contractor  has  violated  a  letter  of 
commitment,  the  violation  may  be  cor¬ 
rected  through  a  conciliation  agree¬ 
ment  or  by  initiating  an  enforcement 
proceeding. 

3.  Part  60-2  is  amended  by  renum¬ 
bering  the  present  §  60-2.14,  .  “§  60- 
2.15,”  and  by  adding  a  new  §  60-2.14  as 
follows: 

§60-2.14  Program  summary. 

The  affirmative  action  program 
shall  be  summarized  and  updated  an¬ 
nually.  The  program  summary  shall 
be  prepared  in  a  format  which  shall  be 
prescribed  by  the  Director  and  pub¬ 
lished  in  the  Federal  Register  as  a 
notice  before  becoming  effective.  Con¬ 
tractors  and  subcontractors  shall 
submit  the-  program  summary  to 
OPCCP  each  year  on  the  anniversary 
date  of  the  affirmative  action  pro¬ 
gram. 


§  60-2.15  [Renumbered  from  §  60-2.14] 

4.  Part  60-30  is  amended  by  adding  a 
new  series  of  regulations  to  read  as 
follows: 

Expedited  Hearing  Procedures 

§  60-30.31  Expedited  hearings — when  ap¬ 
propriate. 

Expedited  Hearings  usually  are  ap¬ 
propriate  when  a  contractor  of  sub¬ 
contractor  has  violated  a  conciliation 
agreement;  has  not  adopted  and  imple¬ 
mented  an  acceptable  affirmative 
action  program;  has  refused  to  give 
access  to  or  to  supply  records  or  other 
information  as  required  by  the  equal 
opportunity  clause;  has  refused  to 
allow  an  on-site  compliance  review  to 
be  conducted;  or  whenever  the  Direc¬ 
tor  determines  such  hearings  to  be  ap¬ 
propriate. 

§  60-30.32  Administrative  complaint  and 
answer. 

(a)  Expedited  hearings  shall  be  com¬ 
menced  by  filing  an  Administrative 
Complaint  in  accordance  with  41  CFR 
60-30.5.  The  Complaint  shall  state 
that  the  hearing  is  subject  to  these  ex¬ 
pedited  hearing  procedures. 

(b)  The  Answer  shall  be  filed  in  ac¬ 
cordance  with  41  CFR  60-30.6  (a)  and 
(b). 

(c)  Failure  to  request  a  hearing 
within  the  20  days  provided  by  41  CFR 
60-30.6  (a)  shall  constitute  a  waiver  of 
hearing,  and  all  the  material  allega¬ 
tions  of  fact  contained  in  the  Com¬ 
plaint  shall  be  deemed  to  be  admitted. 
If  a  hearing  is  not  requested  or  is 
waived,  within  25  days  of  the  Com¬ 
plaint’s  filing  the  Administrative  Law 
Judge  shall  adopt  as  findings  of  fact 
the  material  facts  alleged  in  the  Com¬ 
plaint.  and  shall  order  the  appropriate 
sanctions  and/or  penalties  sought  in 
the  Complaint.  The  Administrative 
Law  Judge’s  findings  and  order  shall 
constitute  a  final  Administrative 
Order,  unless  the  Office  of  the  Solici¬ 
tor,  U.S.  Department  of  Labor,  files 
exceptions  to  the  findings  and  order 
within  10  days  of  receipt  thereof.  If 
the  Office  of  the  Solicitor,  U.S.  De¬ 
partment  of  Labor,  files  exceptions, 
the  matter  shall  proceed  in  accordance 
with  §  60-30.36  of  this  Part. 

(d)  If  a  request  for  a  hearing  is  re¬ 
ceived  within  the  20  days  provided  by 
41  CFR  60-30.6(a),  the  hearing  shall 
be  convened  within  45  days  of  receipt 
of  the  request  and  shall  be  completed 
within  15  days  thereafter,  unless  more 
hearing  time  is  required. 

§  60-30.33  Discovery. 

(a)  For  good  cause  shown,  the  Ad¬ 
ministrative  Law  Judge  may  allow  the 
taking  of  depositions.  Other  discovery 
will  not  be  permitted. 


(b)  Witness  lists  and  hearing  exhib¬ 
its  will  be  exchanged  at  least  10  days 
in  advance  of  the  hearing. 

§  60-30.34  Conduct  of  hearing. 

(a)  At  the  hearing,  the  Government 
shall  be  given  an  opportunity  to  dem¬ 
onstrate  the  basis  for  the  request  for 
sanctions  and/or  remedies,  and  the 
contractor  shall  be  given  an  opportu¬ 
nity  to  show  that  the  violation  com¬ 
plained  of  did  not  occur  and/or  that 
good  cause  or  good  faith  efforts  excuse 
the  alleged  violations.  Both  parties 
shall  be  allowed  to  present  evidence 
and  argument  and  to  cross-examine 
witnesses. 

(b)  The  hearing  shall  be  informal  in 
nature,  and  the  Administrative  Law 
Judge  shall  not  be  bound  by  formal 
rules  of  evidence. 

§  60-30.35  Recommended  decision  after 
hearing. 

Within  15  days  after  the  hearing  is 
concluded,  the  Administrative  Law 
Judge  shall  recommend  findings,  con¬ 
clusions,  and  a  decision.  These  recom¬ 
mendations  shall  be  certified,  together 
with  the  record,  to  the  Secretary  for  a 
final  Administrative  Order.  The  rec¬ 
ommended  decision  shall  be  served  on 
all  parties  and  amici  to  the  proceed¬ 
ing. 

§  60-30.36  Exceptions  to  recommenda¬ 
tions.  « 

Within  10  days  after  receipt  of  the 
recommended  findings,  conclusions 
and  decision,  any  party  may  submit 
exceptions  to  said  recommendations. 
Exceptions  may  be  responded  to  by 
other  parties  within  7  days  after  re¬ 
ceipt  by  said  parties  of  the  exceptions. 
All  exceptions  and  responses  shall  be 
filed  with  the  Secretary.  Briefs  or  ex¬ 
ceptions  and  responses  shall  be  filed 
with  the  Secretary.  Briefs  or  excep¬ 
tions  and  responses  shall  be  served  si¬ 
multaneously  on  all  parties  to  the  pro¬ 
ceeding. 

§  60-30.37  Final  Administrative  Order. 

(a)  After  expiration  of  the  time  for 
filing  exceptions,  the  Secretary  shall 
issue  a  final  Administrative  Order 
which  shall  be  served  on  all  parties. 
Unless  the  Secretary  issues  a  final  Ad¬ 
ministrative  Order  within  30  days 
after  the  expiration  of  the  time  for 
filing  exceptions,  the  Administrative 
Law  Judge’s  recommended  decision 
shall  become  a  final  Administrative 
Order  which  shall  become  effective  on 
the  31st  day  after  expiration  of  the 
time  for  filing  exceptions.  Except  as  to 
specific  time  periods  required  in  this 
subsection,  41  CFR  60-30.30  shall  be 
applicable  to  this  subsection. 

[FR  Doc.  79-8365  Filed  3-19-79;  8:45  am) 
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